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and respect for the other man, that make for true law (Haim H. Cohn, Human
,0M19 1001 YR 02T YY rariea (Rights in Jewish Law New York 1984, 231)
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Lionel Smith, ,59n% 187 .MP2°09HPDMO MAINI YR MIIN DIRNNAH W 2 Hwa &
“The Motive, Not the Deed” in: Joshua Getzler (ed.), Rationalizing Property,
Equity and Trusts: Essays in Honour of Edward Burn (London: LexisNexis
UK, 2003) 53, 56 ("These duties are sometimes called ‘proscriptive’ duties
because they forbid the fiduciary from being in certain situations; they do not
MINI PHRD MNP NR IRNY DV W ,0IMR require him to do anything™).

Patrick Parkinson, “Fiduciary Obligations”, in: Patrick ,59n% 187 .n120099p0119
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legal requirement that a person in a fiduciary position
should promote exclusively the beneficiary's interests, and
refrain from allowing any self-interest or rival interest to

touch or affect his or her conduct.®®
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Parkinson, ed, The Principles of Equity (1996) 325, at 331-332 (“fiduciary
obligations prescribe what it is impermissible to do, not what ought to be done")

Joshua Getzler, "The Duty of Care" in: Peter Birks & Arianna Pretto-Sakmann,
(eds.) Breach of Trust Hart Publishing 2002, at pp. 41.
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Contract law does not require parties to behave altruistically toward each
other; it does not proceed on the philosophy that I am my brother's keeper.
That philosophy may animate the law of fiduciary obligations but parties
to a contract are not each other's fiduciaries (Original Great Am. Chocolate
Chip Cookie Co. v. River Valley Cookies, Ltd., 970 F.2d 273, 280 (7th Cir. 1992)).
210y MIRPIL NT NIV 10KV 8L
:Salmon P ya P10 P0oa TP VAIVN AN ,INY DATIYN ) OR , M7 oNaT 2
A trustee is held to something stricter than the morals of the
marketplace. Not honesty alone, but the punctilio of an honor the
most sensitive, is then the standard of behavior... the level of
conduct for fiduciaries [has] been kept at a level higher than that
trodden by the crowd (Meinhard v. Salmon (1928) 249 NY 458, 464, 164 NE
545, 546 (NYCA))
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Eileen A. Scallen, "Promises Broken vs. Y¥R ,5wn% ,R1xnY imo omT 0MaT .22
Promised Betrayed: Metaphor, Analogy, and the New Fiduciary Principle”, U.
ILL. L. REV. (1993) 897, at 908 ("[T]he fiduciary obligation is not one of
selflessness; it imposes no duty of altruism. Even in the original fiduciary
relationship, that of trustee/beneficiary, there is no black letter principle that the
trustee must always put the beneficiary’s interest ahead of her own")
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Some courts decisions may suggest that the duty of loyalty
requires fiduciaries to be altruistic: to commit only to the
interests of the entrustors, and put these interests before their
own. The substance of these decisions suggests a narrower
interpretation. Fiduciaries need not sacrifice their
property and interests to benefit entrustors. The duty of
loyalty is limited to the entrusted power that fiduciaries
receive for the purpose of performing their services. The
duty requires fiduciaries to be honest. Refrain from
converting entrusted power to unauthorized uses.®®
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Tamar Frankel, ‘fiduciary duties', in. The New Palgrave Dictionary of %
Economics and the Law Vol. 2 (E-O) Palgrave Macmillan, 2002 (Ed. Peter
Newman) 127, 129.
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Peter Birks, "The Content of Fiduciary Obligation”, 34 Isr. L. Rev. 3, 17 (2000) %
("[T)he law...requires conduct not virtue...What the law requires when it requires

altruism is at most action in the interest of others, outcomes, not motives")
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Joseph F. Johnston, "Natural Law and the Fiduciary Duties of Business %3
Managers", Journal of Markets & Morality Vol. 8(1) (Spring 2005), 27, at pp.
Adam B. Seligman, The problem of trust ,o) 1871 .(y2vn VAWV VIV :197Y) 30
Princeton University Press (1997), at pp. 13-14
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R. H. Sittkoff "The Economic Structure of Fiduciary Law", 91 Boston :5wnb w7 2
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Robyn M. Dawes & Richard H. Thaler, "Anomalies: Cooperation”, 2 ,5wn% 7 12
Journal of Economic Perspectives 187, at pp. 187 (“much economic analysis -
and virtually all game theory - starts with the assumption that people are both
.rational and selfish™)
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Irit Samet, "Fiduciary Loyalty as Kantian Virtue" in: Andrew S. Gold and Paul B. 1%
Miller (eds.) Philosophical Foundations of Fiduciary Law Oxford University
Press (2014) 125, at pp. 131 ("In taking advantage of an opportunity that came to
you as a result of your fiduciary role, without asking for the principal’s
:19n9) permission, you would be using him as a mere means to your own ends").
147 NAYNY 1PXN INRL1YNY 01 IR L(CIN0IP TIVI NNINRY ,OND

Josiah Royce, Philosophy of Loyalty New York 1908, 1918, pp. 9 ("Loyalty 1%
shall mean... The willing and practical and thoroughgoing devotion of a person
(MR YV 1A aN ,017 :19nY) to a cause)
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("Loyalty for the law's purpose, 926 'nY MPIRIN NYAYR ,0MYT IRT SWR TN
unlike Josiah Royce's, does not mandate an all-embracing "thoroughgoing
devotion" to the beneficiary of fiduciary duty")
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A. Eisenberg., "Corporate Law and Social Norms" (May 1999) Colum. L. Rev.
("While social norms differ from legal rules, :Vol. 99, 1253 at pp. 1269 -1270
there is often a symbiotic relationship between law and norms. On the one hand,
legal rules are often based on social norms. On the other hand, many legal norms
have an expressive effect -- that is, in addition to their regulatory effects, legal
norms send messages of various kinds. Adoption of a legal rule that is based on a
social norm sends a message that the community regards the norm as especially
Cass R. Sunstein, ,1»owoio Yw 1I0RNY D3 372318 NN AT Paya important™)
"y o3 WM "Social Norms and Social Roles”, 96 Colum.L.Rev. 903 (1996).
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IRYT VAVNIY P2HWN 0NN NR DYAPNN YR DIWIR 1Y NAYYI DAY

Dori Kimel, "Neutrality, Autonomy, and Freedom of Contract", 21 Oxford J. %
Legal Stud. 473, 491 (2001) ("By systematically creating powerful reasons to
refrain in the first place from conduct which amounts to harming the other party,
enforceability casts a thick and all-encompassing veil over parties’ motives and
attitudes towards each other, thus leaving reliance, performance, and other aspects
of contractual conduct largely devoid of expressive content—the kind of
expressive content that promissory conduct so typically possesses™)
Larry E. Ribstein, "Law v. Trust" 81 B.U. L. Rev. 556 (2001) p. 556 %%’
1190573 RN 1 yan Sliwka yxnw qaonn 138
Not trusting a person reveals your belief that there is a danger that this
person is selfish and will choose a harmful action. A reason for
distrusting someone is that you have had a bad experience in a similar
situation before, and therefore you are pessimistic about the
trustworthiness of your counterpart. Distrust hence reveals your belief
about the typical behavior in a reference group. If your counterpart is
influenced by social norms, i.e. his beliefs about what others would do
in the same situation, this information may then indeed let him become
selfish. On the other hand, trusting a person may reveal your confidence
that a person with such characteristics would not be selfish. But this in
turn makes being selfish more "costly" for the person as it reveals that
not being selfish is the social norm. (Dirk Sliwka, "Trust as a Signal of
a Social Norm and the Hidden Costs of Incentive Schemes”, American

Economic Review 97(3) 999-1012).
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Anthony J. Bellia Jr. "Promises, Trust, and Contract Law" 47 American *°
(mnvan ,va :19nY) Journal of Jurisprudence 25 (2002)
.31’ny mnovan ,mHa 140
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9197 R Ponm ,Common Law-n Y Dpoia onw Tonn 8% nyv Common Law
T DRN VYV HIN KR DVMVN KV DMRNXY NR IX2D ATYN T NIYY .92 1IYNnY
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11372) 72099010 MY RIN DY YW 1IN TP MDY N8/ OYY TN TMYn ,1onn posvwa
(81 'nya,75 (I"OWN) 1 VAYN HY "TPHRIVIN VAVNN NVIYWA VNV YV ITRYN” PrVaY
MY MOPIPTN HYY NYIPY NYVNRY DIV ,01N HY 17277 1DIY ANV NON NP
IRYNY VAVNN ANIY MIND MPNN ,ANT NP DIND NYIP”,PTN KV NN AR MM
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PTX9%3 HY MODIANY MIN |0 PHARD MAINY N'IINY N2 147 1r0war b
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DRY,YR DYARWNI WINY NN NWIANN RNV DIVN DR ,NYITH H® PaRYNA

DTN HW PMIvN NR DWIND 1123 WIWN NPT NYISNN RNY DIwn

921995 DN DWNTN DYTTN DONA DNRYY DIRNIN VIR DYY ,DYN)
,o0NnY 72 .05R MNYaY 0aond nYin AN NHNHY *Han ;N aRwna
D01Y M2 PR INYT HY TNV IR RIN T 921,001 RHY 07195 Ra 190

7R ;(2003-3"DWNN 272R) 14 NYIN YNRA TONS MTA YW NN Y — Yavn PnNm
HRNT ;157-152 ;138-103 ,1998 AR YN ,TMRNN PI?PN NRXIN T0MH NT P T RN
DY0AVNN TIVN NRYIN) YIAVH NYID N2 72PN VAYNI YAV VLAY TOIN” IOPID
S5 MY VOVNY NPYNND INRA NTNNY PRT (F"OWN) 281 'ON P93 (VAWN MYPY NYYIM

Louis E. Newman, Past Imperatives: Studies in the History and ;omawnn T9wn
qoy :o3 w1 Theory of Jewish Ethics (Albany: SUNY Press, 1998), pp. 117-138.

PIM” %N DNIAR ;53-43 (V"2VN) (1)NY P20 "0729770 NYTY NNRND YV 129N NPR” IR
.55-52 (1986) 17 NYT “DIDINMN DMAN M YV MTIN-TPITHN NAWVNNA YIVD

Timothy L. Fort and James J. Noone, “Challenges to Corporate ,Swnb 7 144
Governance: Bundled Contracts, Mediating Institutions, and Corporate
Governance: A Naturalist Analysis of Contractual Theories of the Firm,” L. &
Contemp. Probs., 62 (1999): 163, 198-99 (“If many cultures repeatedly
articulate the same norm, that norm is evidence of a ‘natural law’ that all persons
must take into account in making moral judgments").

1 TIRY V2 PIN M0 WAT 4011/05 DY D) IR .36-32 “nY PAON VAVN ,HOOIYA Swnb Ry 140
L7.29300 PT8N 199932 1PN DY TN Y NORN”) 28 NY (1272 DONA) NRY DIDNIN MY

Edmund Burke, ,03 187 .96-79 'ny PRR 77 5paa ;36-29 'ny ,0W ,nanina Ry 146
“Thoughts and Details on Scarcity” in: Works vol. 2, (1795; repr., Boston: C. C.
Little & J. Brown, 1839), 180 ("The laws of commerce . . . are the laws of nature,
and consequently the laws of God")

Arthur Ripstein, "Authority and Coercion" 32(1) Philosophy and Public Affairs 4
2,15-19
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DYTTNN NNIDNA JNPHRY ,NVTIN MAIN 10 PNRRD MM ,JTI02Y D00 W2
MNIONN Y1991 NR NDIY ITMI PINARA NPT NT NDAN 299 149,ORITAI IR 2N)
DNXYI NDIY DTN YV DN 901N YV PRID PNRRA 2N AV NYDIND

150 758 MINION

2V MDINN 1YPYNRN NNNAN ,PNRD MAIN 220 NPYN DR ‘NN 1T NDaN
2Ya RNXY VAVN IY PNRD OPTI IRIIN NDANI N9 YR MM
.DTINN T DY IYRN DNV ,DITIN DINARN

YIIN 991 VAYNN NI NYNPNRN NPPNVIN DY NAVPNN IR GR T 10N
M2 M0M HPpYN ¥ 1NYY MAINI NYR MAIN NIRNND PNV PR MAINY
,LOONN HY NN HY HRRI TPANI LAYNN YV ITPAN NRY ,DIIDN T13Y NN 1N

151,117990 YW1 TYDI NN MNI0NY 9IN 1NN HW M50’ NIRYNI RN

NR IR RANY 77 IMNNY R YW PIIATVOR DA T NYIIOR YV DVNaN axrn 149
- DNY0 MPIY
No contract can cover all contingencies, but often the parties can handle
the major ones. Sometimes, however, the contracting problem is
intractable ... One party to the contract may desire an objective... but
have neither an idea nor much concern how the objective is to be
achieved. Specialists in achieving this objective... agree to lend their
efforts. When the task is complex, when efforts will span a substantial
time, when the principal cannot measure (or evaluate) the agent's effort,
when an assessment of the outcome is not a good substitute for
measuring effort... and when a relative shortage of information hinders
the drawing of conclusions even when the outcome may be highly
informative, a detailed contract would be silly. When one party hires
the other's knowledge and expertise, there is not much they can write
down. Instead of specific undertakings, the agent assumes a duty of
loyalty in pursuit of the objective and a duty of care in performance.
These legal duties reflect both the nature of the principal's choice... and
an obvious condition... This is the "fiduciary" package...
(Frank H. Easterbrook & Daniel Fischel, "Contract and Fiduciary Duty"
36 Journal of Law & Economics 425, 426 (1993))
John H. 53R 121 ,2 7790 ,0W I 1DYAN 19720 DN DAY D2A0N DMINRNY N1"IANA D) IRN
Langbein, "The Contractarian Basis of the Law of Trusts" Yale L. J. 105 (1995).
.108 MIYNY RN TY 995 Dy Ik 190
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("we seek knowledge of nproan HYv MVAVHR MYNVNN NIR NRVIAN DPR NPV
when fiduciary duties arise and what form they take, not a theory of rhetoric-a
434 'ny ,0v Dy XM theory of what judges do, not of explanations they give")
("Moral rhetoric does not distinguish opinions about fiduciary duties from many
other judicial efforts and is in any event a proposition about judges rather than

about rules")
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Ethan J. Leib, "Friends as,5¥R 3 pnR mam onman % Ynnd mavarn Y
mavarn Yw mnnY Fiduciaries”, 86 Washington University L. Rev. 665 [2009]
Elizabeth S. Scott and Robert ,5¥X 187 Dn*19Y 00 1P2W DON22 NHRR M2IN P0NY

.E. Scott, "Parents as Fiduciaries" 81(8) Virginia L. Rev. 2401 [1995]
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J. C Shepherd, The Law of Fiduciaries (Carswell Company Ltd. Swn5 w7 1%
L.S. Sealy, "Fiduciary ;(jmrn >»7 7799 :9nY) Toronto 1981), pp. 52
297 ,WIV-1ORY ;03 I8 . Relationships™ [1962] Cam. L. J. 69, at pp. 74-75.
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.Law Rev. 1399, 1402 (2002)
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Arthur B. Laby, "Resolving Conflicts of Duty in Fidiciary Relationships" 54 &y 8%
American University Law Rev. 75, 78 ("The duty of loyalty is primarily a
negative duty not to harm the principal...The duty of care is positive—a duty to
promote the ends of the principal™)
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Joshua Getzler, "Ascribing and Limiting Fiduciary Obligations: Understanding 8%
the Operation of Consent” in: Andrew S. Gold and Paul B. Miller (eds.)
Philosophical Foundations of Fiduciary Law Oxford University Press (2014)
39, at pp. 42 ("More controversial are claims that there are affirmative fiduciary
duties requiring positive conduct from the fiduciary. The foundational positive
duty is stipulated as a duty to seek the “best interests” of beneficiaries, which
would seem to correlate with a right to have one’s interests served. The over-
arching “best interests” duty can be broken down into component parts, for
example to offer due care and prudent management; to exercise powers and wield
discretions with a proper purpose, and with advertence only to due decisional
considerations; to act in good faith... Duties of positive performance have
attracted at least some degree of recognition in most common law jurisdictions.
Moreover it is a commonplace of United States fiduciary law that positive duties
form part of the fiduciary suite. However influential decisions of appellate courts
in England, Australia, and elsewhere have now asserted that there are properly no
positive fiduciary duties; such duties must find their source in contract or tort, or

elsewhere in equity doctrine™)
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It does not, however, necessarily follow that the same rule operate in
commercial transactions, for the delivery of a bill of divorce is a
relatively simple matter, whereas a commercial transaction may be a
matter of considerable difficulty and complexity and the principal may
have the right of refusing to be bound by the acts of a sub-agent even
.though there has been no deviation from the instructions given to the
agent (The Main Institutions of Jewish Law vol. 2, p. 150)
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